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IN THE UTAH SUPREME COUELT

Davis County Solid Waste
Management and Energy Recovery
Special Service District,

Reply Brief of Appellant

Appellee,
vs.
City of Bountiful,

Case. No. 20010318-SC
Appellant.

The Appellant Bountiful City submits this Reply Brief in response to new
matters raised by the brief of the Appellee Davis County Solid Waste Management and
Energy Recovery Special Service District ("the District"):
Arguments on Appeal
1. The annexation cases cited by the District dealt with statutes
that were repealed before 1984 as part of a modernization of state law.
Those cases are therefore irrelevant to the issues now before this court.
This case deals with the meaning of the phrase in §10-2-415 Utah Code Ann.
-1Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

as it existed in 1984, which provided that the City Council "may by two-thirds vote
adopt a resolution or ordinance of annexation...and the territory shall then and there
be annexed." This provision was adopted by the Utah legislature in 1977, and in effect
in 1984 when the facts of this case arose.
In its brief the District asserts that "although the City does not discuss it, this
Court has twice addressed the issue of when an annexation is complete." (See page 12
of Appellee's brief.) The reason those cases were not mentioned in the City's brief is
that they are irrelevant. They involved statutory language with significantly different
wording from the 1984 statute, and which was repealed prior to 1984. They therefore
give no guidance whatever to the issues now before this court. A brief statutory
history is in order to explain this.
In the decades prior to the 1980s Utah annexation law through various
iterations contained a provision that "on filing the maps...the annexation shall be
deemed complete...." However, in 1977 and 1979 the Utah Legislature significantly
re-wrote municipal annexation laws, intentionally discarding the old rules which
decided the cases cited by the District. In the 1977 Session Laws, chapter 48, at page
220, the Legislature enacted certain modifications of annexation law as part of a
comprehensive revision of the Utah Municipal Code, and stated that more would be
forthcoming. In §10-1-101 Utah Code Ann. it was stated that "[i]t is the legislative
-2Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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intent to review, modernize and incorporate into this code in later sessions other
provisions of Utah law relating to municipalities not included in this act." (Emphasis
added.) (See Exhibit A, 1977 Session Laws.)
The 1977 Legislature for the first time inserted the phrase that upon adoption
of the annexation resolution by a two-third vote of the City Council that "the
territory shall then and there be annexed...." (See Exhibit A, 1977 Session Laws
chapter 48, §10-2-401) Then in 1979, in the second part of the two-step revision, the
phrase that on filing the plats "the annexation shall be deemed complete" was repealed.
(See Exhibit B, 1979 Session Laws, chapter 25, §10-2-415) Therefore, in 1984 when the
facts of the present case arose, the "then and there be annexed" wording was in place
and the "deemed complete" wording was repealed. It is in the context of this statutory
history that the cases cited by the District must be evaluated.
Johnson v. Sandy City. 28 Utah 2d 22, 497 P. 2d (Utah 1972) dealt with a statute
which read that by recording a plat "thereupon such annexation shall be deemed
complete." (See page 24 of the case, and also Exhibit C, §10-3-1 Utah Code Ann.
(1967)) As stated before, this phrase was repealed before 1984. Also, the language that
upon passing the annexation resolution the territory "shall then and there be annexed"
did not exist at that time. (See §10-3-1 generally) For these reasons any interpretation
of the statute has no meaning for the case now before this court. It did not deal with
-3Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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the same statute. In any event, Johnson v. Sandy City made no decision of when
annexation was complete, but merely ruled that failure of the city to record the map
at all prior to the filing of the lawsuit did not meet the requirement of recording "at
once." This case is irrelevant.
PlutusMining Company v. Orme. 76 Utah 2d286,2896P.2d 132 (1930), also cited
by the District, is a taxation case that contains only irrelevant dicta. Once again, the
statute involved did not contain the 1984 language that upon passing an annexation
resolution the territory shall "then and there be annexed," and did contain the
provision repealed prior to 1984 about annexation being "complete" upon recording
a plat.

(See Exhibit D, §770, Compiled Laws of Utah (1917))

Under such

circumstances, the ruling has no meaning for the case now before this court.
Sandy City v. City of South Jordan. 652 P.2d 1316 (Utah 1982), once again
contains the provision, repealed prior 1984, that "on filing of the maps, plats and
articles of amendment, the annexation shall be deemed complete...." (See case at page
1319, and Exhibit E, §10-2-401 (1977)) Because the case turned on language repealed
prior to the present case in 1984, it has no relevancy to the issues at hand.
As can be seen, each of these three cases involved statutes with wording that
was repealed prior to 1984, and without critical wording that existed in 1984.
Therefore they have no precedential value.
-4Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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2. The Utah Legislature enacted the phrase "shall then and there
he annexed33 advisedly y and the Utah Supreme Court
has interpreted those words to mean just what they say.
As previously stated, the phrase "shall then and there be annexed" was enacted
into law in 1977, and the wording about when annexation was "deemed complete" was
repealed in 1979. These two actions were part of the major revision of municipal law,
including the annexation statute, that occurred just before the events giving rise to this
lawsuit occurred in 1984. These legislative actions were intentional and purposeful.
As a general principle it is assumed that words and phrases used were chosen carefully
and advisedly by the legislature. Hill v. Hill 968 P.2d 866 (Utah App. 1998).
The only case that interpreted the annexation law as it existed in 1984 was
Sweetwater Properties v. Town of Aha. 622 P.2d 1178 (Utah 1981). At the time of
Sweetwater the "deemed complete" language was repealed and "then and there
annexed" language was present, so it is precisely on point. As part of its decision the
Sweetwater court acknowledged the recent major revisions, writing that "[t]he
legislature in 1979 changed this concept and adopted an entirely new policy" about
annexation petitions. Seepage 1181. (Emphasis added.) The court held at page 1181:
Section 10-2-414 allows the municipality on its own initiative to
adopt a policy declaration with regard to annexation. Section 10-2-415
provides that if (1) the policy declaration meets the standards set forth
in the annexation statute, in the judgment of the municipality, and (2)
there is no protest filed by an affected entity, the city may, by two-thirds
-5Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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vote of the governing body, adopt an ordinance of annexation and the
territory shall then and there be annexed. [Emphasis added.]
This case, interpreting the law just as it existed in 1984, is a direct precedent for
the case now before this court. It took the phrase "shall then and there be annexed55
and interpreted it to mean exactly what it says, just as the Legislature intended it.
When the City Council passed the annexation resolution, the territory was annexed.
Conclusion
Case law dealing with pre-1979 statutes with significantly different wording are
of no precedential value to this case. Sweetwater Properties v. Town of Aha, supray is a
direct precedent dealing with the exact law involved in this case. When the Bountiful
City Council adopted its annexation resolution, the territory was then and there
annexed as provided by state law in 1984. Therefore, the territory was within
Bountiful city limits and was not taken into the special service district when it was
created a month later. Annexation is a legislative act and not a ministerial function.
This court should reverse the lower court decision which ignored the "shall then and
there be annexed" language.
Dated this 18th day of September, 2001.

Russell L. Mahan
Attorney for the Appellant
-6Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Addendum Exhibit A
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Ch. 48

CITIES, TOWNS AND SUBDIVISIONS

[220]

CHAPTER 48
S. B. No. 204

(Passed March 10, 1977. In effect May 10, 1977)

UTAH MUNICIPAL CODE
AN ACT REPEALING AND REENACTING CHAPTERS 1, 2 AND 3 OF TITLE 10, UTAH
CODE ANNOTATED 1953, AND REPEALING CHAPTERS 4, 5, 6, AND 14, OF TITLE
10, UTAH CODE ANNOTATED 1953, SECTIONS 5-6-9, 5-6-10, 5-6-11, 5-6-12, 5-6-13,
10-7-1, 10-7-2, 10-7-75, 10-10-22, 49-2-3 AND 49-2-4, UTAH CODE ANNOTATED 1953,
SECTION 10-7-75.5, UTAH CODE ANNOTATED 1953, AS ENACTED BY CHAPTER
30, LAWS OF UTAH 1975, SECTION 10-10-9, UTAH CODE ANNOTATED 1953, AS
AMENDED BY CHAPTER 20, LAWS OF UTAH 1953, SECTIONS 49-2-1 AND 49-2-2,
UTAH CODE ANNOTATED 1953, AS AMENDED BY CHAPTER 101, LAWS OF
UTAH 1961, SECTION 49-2-5, UTAH CODE ANNOTATED 1953, AS AMENDED BY
CHAPTER 81, LAWS OF UTAH 1955, AND SECTION 49-5-4, UTAH CODE
ANNOTATED 1953, AS ENACTED BY CHAPTER 105, LAWS OF UTAH 1967;
RELATING TO MUNICIPAL GOVERNMENT; PROVIDING FOR DEFINITIONS
AND SCOPE OF ACT; PROVIDING GUIDELINES FOR MUNICIPAL
INCORPORATION, CLASSIFICATION, BOUNDARIES, CONSOLIDATION AND
DISSOLUTION;
AND
PROVIDING
GUIDELINES
FOR
MUNICIPAL
GOVERNMENT ORGANIZATION AND OPERATION.

Be it enacted by the Legislature of the State of Utah:
Section 1. Section enacted.
Chapter 1 of Title 10, Utah Code Annotated 1953, is enacted to read:
CHAPTER 1
PART 1
SHORT TITLE, DEFINITIONS, REPEALER AND SCOPE OF CODE.
10-1-101. Short title.
This act shall be known and may be cited as the "Utah Municipal Code."
In enacting this code, it is the legislative intent to repeal only those
provisions of Utah law set forth in section 10-1-114. It is the legislative
intent to review, modernize and incorporate into this code in later sessions
other provisions of Utah law relating to municipalities not included in this
act. Provisions of Utah law not specifically repealed shall continue in effect.
10-1-102. Effective date.
This act shall become effective July 1, 1977.
10-1-103.

Construction.
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(2) Any census conducted, or population estimate of the Utah
department of employment security conducted for the purpose of
determining the population of any municipality shall be considered an
official census and may be used for any purpose for which population is a
factor.
10-2-303. Change of class not to affect property rights, contract rights
or actions at law.
Whenever a municipality changes from one class to another class all
property, property rights and rights of every kind which belonged to or
where vested in the municipality at the time of the change shall belong to
and be vested in it after the change; and no contract, claim or right of the
municipality or demand or liability against it, shall be altered or affected in
any way by the change; and the change shall not have any effect on or in any
action at law, prosecution, business, work and proceedings shall continue
and may be conducted and proceed as if no change in classification of the
municipality had taken place; but when a different remedy is given by law
and is applicable to any right which the municipality possessed at the time
of the change in classification the remedy shall be cumulative to the remedy
applicable before the change, and may be so used.
10-2-304. Ordinances to continue in force—No change in identity.
All ordinances, orders and resolutions in force in any municipality when
it becomes another class of municipality insofar as the ordinances, orders
and resolutions are not repugnant to law, shall continue in full force and
effect until repealed or amended, and the change in the classification of the
municipality shall have no effect. The change in classification of any
municipality shall not in any way change the identity of the municipality.
10-2-305. Change of classes—Officers.
When by proclamation of the governor, any municipality shall become a
municipality of another class, the officers then in office shall continue to be
the officers of the municipality until their respective terms of office expire,
and until their successors shall be duly elected and qualified.
10-2-306. Judicial notice taken of existence and class.
All courts in this state shall take judicial notice of the existence and
classification of any municipality.
PART 4
EXTENSION OF CORPORATE LIMITS
10-2-401. Annexation of contiguous territory.
Whenever a majority of the owners of real property and the owners of at
least one third in value of the real property, as shown by the last assessment
roles, in territory lying contiguous to the corporate boundaries of any
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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municipality, shall desire to annex such territory to such municipality, they
shall cause an accurate plat or map of such territory to be made under the
supervision of the municipal engineer or a competent surveyor, and a copy of
such plat or map, certified by the engineer or surveyor as the case may be,
shall be filed in the office of the recorder of the municipality, together with a
written petition signed by a majority of the real property owners and by the
owners of not less than one third in value of the real property, as shown by
the last assessment roles, of the territory described in the plat or map; and
the governing body of the municipality, at a regular meeting shall vote on
the question of such annexation. The members of the governing body may
by resolution passed by a two-thirds vote, accept the petition for annexation,
subject to the terms and conditions as they deem reasonable, and the
territory shall then and there be annexed and within the boundaries of the
municipality. If the territory is annexed, a copy of the duly certified plat or
map shall at once be filed in the office of the county recorder, together with
a certified copy of the resolution declaring the annexation. The articles of
incorporation of the municipality shall be amended to show the new
territory annexed to the municipality and copy of the articles of amendment
shall be filed with the secretary of state and county clerk or clerks in the
same manner as prescribed in 10-2-108. On filing the. maps, plats and
articles of amendment, the annexation shall be deemed complete and the
territory annexed shall be deemed and held to be part of the annexing
municipality, and the inhabitants thereof shall enjoy the privileges of the
annexation and be subject to the ordinances, resolutions and regulations of
the annexing municipality.
10-2-402. Limitations on annexation.
In no event shall the governing body of a municipality approve
annexations which would result in unincorporated islands being left within
the boundaries of the municipality, but existing islands or peninsulas within
a municipality at the effective date of this act may be annexed in portions,
leaving islands if a public hearing is held, and the governing body of such
municipality passes a resolution to the effect that the creation or leaving of
an island is in the interest of the municipality.
10-2-403. Annexation deemed conclusive.
Whenever the inhabitants of any territory annexed to any municipality
pay property tax levied by the municipality for one or more years following
the annexation and no inhabitants of the territory protests the annexation
during the year following the annexation, the territory shall be conclusively
presumed to be properly annexed to the annexing municipality.
PART 5
RESTRICTION OF MUNICIPAL LIMITS
10-2-501. Disconnection by petition to district court.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Addendum Exhibit B
1979 Session Laws
Excerpts from Chapter 25

-13Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Ch. 25

CITIES, TOWNS AND SUBDIVISIONS

[284]

CHAPTER 24
S. B. No. 36

(Passed February 7, 1979. In effect May 8, 1979)

ZONING ORDINANCE LIMITATION
AN ACT AMENDING SECTION 11-16-1, UTAH CODE ANNOTATED 1953, AS
ENACTED BY CHAPTER 21, LAWS OF UTAH 1965; RELATING TO ZONING;
ELIMINATING THE NECESSITY THAT, IN ORDER TO VIOLATE THE PROHIBITION AGAINST NOT CONFORMING TO THE ZONING ORDINANCES OF
ANOTHER POLITICAL SUBDIVISION, UTILIZATION OF PROPERTY BY A
POLITICAL SUBDIVISION OF THE STATE CREATE AN UNSIGHTLY,
ODOROUS, DUSTY, SMOKY, OR OTHERWISE OBNOXIOUS USAGE.

Be it enacted by the Legislature

of the State of Utah:

Section 1. Section amended.
Section 11-16-1, Utah Code Annotated 1953, as enacted by Chapter 21,
Laws of Utah 1965, is amended to read:
11-16-1. Political subdivisions to conform to zoning ordinances—Remedies for violations.
No county, municipality, school district, service area, special purpose district, or any other political subdivision of the state of Utah shall fail to conform to the zoning ordinances of another municipality or county by installing, constructing, operating, or otherwise using any area, land, or building
situated within such zoned county or municipality in a manner or for a purpose which does not conform to said zoning ordinance [and which creates an
unsightly, odorous, dusty, smoky, or otherwise obnoxious usage].
In addition to any other remedies provided by law, a municipality or
county whose zoning ordinance is being violated or about to be violated by
another political subdivision in a manner above provided may institute
injunction, mandamus, abatement, or other appropriate action or proceeding
to prevent, enjoin, abate, or remove such improper installation, improvement or use.
Approved February 23, 1979.

CITIES, TOWNS AND
SUBDIVISIONS
CHAPTER 25
H. B. No. 61

(Passed March 8, 1979. In effect May 8. 1979)
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LOCAL BOUNDARY COMMISSIONS
AN ACT RELATING TO URBAN DEVELOPMENT AND MUNICIPAL BOUNDARIES; DECLARING LEGISLATIVE POLICY; PROVIDING FOR THE ESTABLISHMENT, APPOINTMENT, PURPOSES, POWERS AND DUTIES OF LOCAL
BOUNDARY COMMISSIONS; PROVIDING FOR APPEALS; PROVIDING ANNEXATION PROCEDURES, REQUIREMENTS AND STANDARDS; PROVIDING
RESTRICTIONS ON URBAN DEVELOPMENT WITHIN ONE-HALF MILE OF A
MUNICIPALITY; PROVIDING FOR ADJUSTMENT OF COMMON BOUNDARIES
OF MUNICIPALITIES; PROVIDING THAT GENERAL OBLIGATION OR REVENUE BONDS ARE NOT JEOPARDIZED BY BOUNDARY ADJUSTMENT; AND
PROVIDING THAT TERRITORY ANNEXED BE CONCLUSIVELY PRESUMED
TO BE ANNEXED AFTER ONE YEAR.
THIS ACT AMENDS SECTION 10-1-104, UTAH CODE ANNOTATED 1953, AS
ENACTED BY CHAPTER 48, LAWS OF UTAH 1977; ENACTS SECTIONS 10-2405, 10-2-406, 10-2-407, 10-2-408, 10-2-409, 10-2-410, 10-2-411, 10-2-412, 10-2-413, 10-2414, 10-2-415, 10-2-416, 10-2-417, 10-2-418, 10-2-419, 10-2-420, 10-2-421, 10-2-422, AND
10-2423, UTAH CODE ANNOTATED 1953; AND REPEALS AND REENACTS
SECTIONS 10-2-401, 10-2-402, 10-2-403 AND 10-2-404, UTAH CODE ANNOTATED
1953, AS ENACTED BY CHAPTER 48, LAWS OF UTAH 1977.

Be it enacted by the Legislature of the State of Utah:
Section 1. Section amended.
Section 10-1-104, Utah Code Annotated 1953, as enacted by Chapter 48,
Laws of Utah 1977, is amended to read:
10-1-104. Definitions.
As used in this act:
(1) "Municipal" or "municipalities" means any city of the first class, city
of the second class, city of the third class, or town in the state of Utah, but
unless the context otherwise provides, the term or terms do not include
counties, school districts, or any other special purpose governments.
(2) "Governing body" means collectively the legislative body and the
executive of any municipality. Unless otherwise provided:
(a) In cities of the first and second class, the governing body is the city
commission;
(b) In cities of the third class, the governing body is the city council;
(c) In towns the governing body is the town council.
(3) "City" shall include cities of the first class, cities of the second class
or cities of the third class or may refer cumulatively to all such cities.
(4) "Town" means any town as defined in section 10-2-301.
(5) "Recorder," unless clearly inapplicable, shall include and apply to
town clerks.
(6) "Provisions of law" shall include other statutes of the state of Utah
and ordinances, rules and regulations properly adopted by any municipality
unless the construction is clearly contrary to the intent of state law.
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(7) "Contiguous" means abutting directly on the existing boundary of the
annexing municipality. "Directly" includes separation by a street, alley,
public right-of-way, creek, river or the right-of-way of a railroad or other
public service corporation, or by lands owned by the municipality, by some
other political subdivision of the state or by the state.
(8) "Affected entities" means a county, municipality or other entity possessing taxation powers within a county, whose territory, service delivery
or revenue will be directly and significantly affected by a proposed
boundary change involving a municipality or other local entity.
(9) "Peninsula" means an area of unincorporated territory surrounded on
more than one-half of its boundary distance, but not completely, by incorporated territory and situated so that the length of a line drawn across the
unincorporated area from an incorporated area to an incorporated area on
the opposite side shall be less than 25% of the total aggregate boundaries of
the unincorporated area.
(10) "Island" means unincorporated territory completely surrounded by
incorporated area of one or more municipalities.
(11) "Urban development" means a housing subdivision involving more
than 15 residential units with an average of less than one acre per residential unit or a commercial or industrial development for which cost projections exceed $750,000 for any or all phases.
Section 2. Section repealed and reenacted.
Section 10-2-401, Utah Code Annotated 1953, as enacted by Chapter 48,
Laws of Utah 1977, is repealed and reenacted to read:
10-2-401. Legislative intent.
The legislature hereby declares that it is legislative policy that:
(1) Sound urban development is essential to the continued economic
development of this state;
(2) Municipalities are created to provide urban governmental services
essential for sound urban development and for the protection of public
health, safety and welfare in residential, commercial and industrial areas,
and in areas undergoing development;
(3) Municipal boundaries should be extended, in accordance with specific
standards, to include areas where a high quality of urban governmental services is needed and can be provided for the protection of public health,
safety and welfare and to avoid the inequities of double taxation and the
proliferation of special service districts;
(4) Areas annexed to municipalities in accordance with appropriate standards should receive the services provided by the annexing municipality as
soon as possible following the annexation;
(5) Areas annexed to municipalities should include all of the urbanized
unincorporated areas contiguous to municipalities, securing to residents
within the areas a voice in the selection of their government;
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(6) Decisions with respect to municipal boundaries and urban development need to be made with adequate consideration of the effect of the proposed actions on adjacent areas and on the interests of other government
entities, on the need for and cost of local government services and the ability to deliver the services under the proposed actions, and on factors related
to population growth and density and the geography of the area; and
(7) Problems related to municipal boundaries are of concern to citizens in
all parts of the state and must therefore be considered a state responsibility.
Section 3. Section repealed and reenacted.
Section 10-2-402, Utah Code Annotated 1953, as enacted by Chapter 48,
Laws of Utah 1977, is repealed and reenacted to read:
10-2-402. Local boundary commissions—Establishment—Members.
A local boundary commission shall be created in each county, prior to or
at the time necessary to carry out the commission's functions under the provisions of this chapter. The board of county commissioners shall be responsible for the initial establishment of the local boundary commission with
membership as follows:
(1) Except in counties with fewer than two municipalities, the commission shall consist of seven members, selected as follows:
(a) Two representing the county, appointed by the governing body from
elected county officers;
(b) Two representing the municipalities, each of whom shall be an elected municipal officer not of the same municipality, appointed by the municipal selection committee; and
(c) Three representing the general public, none of whom shall be a
county or municipal officer, appointed by the other four members.
(2) If there is only one municipality in the county, the commission shall
consist of five members, selected as follows:
(a) Two representing the county, appointed by the governing body from
elected county officers;
(b) One representing the municipality, who shall be a city officer,
appointed by the governing body of the municipality; and
(c) Two representing the general public, appointed by the other three
members of the commission.
(3) If there is no municipality in the county, the commission shall consist
of five members, selected as follows:
(a) Three representing the county, appointed by the board of county
commissioners from elected county officers; and
(b) Two representing the general public, appointed by the other three
members of the commission.
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include and address the annexation standards set forth in this chapter, the
character of the community, the need for municipal services in developed
and developing unincorporated areas, the plans and timeframe of the municipality for extension of municipal services, how the services will be financed,
an estimate of the tax consequences to residents in both new and old territory of the municipality, and the interests of all affected entities.
Before adopting the policy declaration the governing body shall hold a
public hearing thereon. At least 30 days prior to any hearing, notice of the
time and place of such hearing and the location where the draft policy declaration is available for review shall be published in a newspaper of general
circulation in the area proposed for expansion except that when there are 25
or fewer residents or property owners within the affected territory, mailed
notice may be given to each affected resident or owner. In addition, at least
20 days prior to the hearing, mailed notice and a full copy of the proposal
shall be given to the governing body of each affected entity and to the local
boundary commission. The policy declaration, including maps, may be
amended from time to time by the governing body after at least 20 days'
notice and public hearing.
When a policy declaration is prepared in
response to a petition, the municipality may require the petitioners to pay
all or part of the costs of its preparation.
Section 16. Section enacted.
Section 10-2-415, Utah Code Annotated 1953, is enacted to read:
10-2-415.
Annexation—Resolution
allowed—Procedures—Effect.

or

ordinance

adopting—When

If: (1) an annexation proposed in the policy declaration, in the judgment
of the municipality, meets the standards set forth in this chapter; and (2) no
protest has been filed by written application by an affected entity within
five days following the public hearing, the members of the governing body
may by two-thirds vote adopt a resolution or ordinance of annexation in
accordance with the terms of the policy declaration adopted by the governing body, and the territory shall then and there be annexed. If an annexation proposed in the policy declaration has been protested within the allowable time by application to the local boundary commission, the governing
body is subject to the decisions of that commission unless overturned by an
appeal to the district court. After receiving notification of approval of the
proposed action from the commission or after complying with the terms of a
conditional approval, the governing body may by two-thirds vote adopt a
resolution or ordinance of annexation. If the territory is annexed, a copy of
the duly certified plat or map shall at once be filed in the office of the
county recorder, together with a certified copy of the resolution or ordinance declaring the annexation. On filing the maps or plats, the annexation
shall be deemed and held to be part of the annexing municipality, and the
inhabitants thereof shall enjoy the privileges of the annexing municipality.
Section 17. Section enacted.
Section 10-2-416, Utah Code Annotated 1953, is enacted to read:
10-2-416. Annexation of contiguous territory—Petition—Procedure.
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municipality possessed at the time of the change in classification the remedy
shall be cumulative to the remedy applicable before the change, and may
be so used.
..i

contract! rights or,, actions: at
dcntity.

!l!

'

.', *

History: O. 1953, 10-2-303/enacted by
L. 1977,.ch. 48, §2.

•rding to population;—*f he
ng or hereafter organized
; of the second class, cities
es having 100,000 or more
hose municipalities having
mall be cities of the second
inhabitants but less than
municipalities having less
;ection shall.Jiot .lower the

10-2-304. Ordinances to continue in force—No change in identity.—All
ordinances, orders, and resolutions in force in any municipality when it
becomes another class of municipality insofar as the ordinances, orders and
resolutions are not repugnant to law>; shall continue in full force and effect
until repealed or. amended, and the change in the classification of the
municipality shall, have no effect. The change in classification of any
municipality ; shall, not in any way change the identity of the municipality.
History: ,C. 1953, 10-2-30^ enacted by
.. n ; •
L. 1977, ch. 48, § 2. f
; ,
. .- _
... .,

.... .

10-2-305. Change of, classesr—Officers.—When by proclamation of the
governor, any municipality shall become a municipality of another class,
the officers then in office shall continue to be tlie officers of the municipality
until their respective terms of office expire, and until their successors shall
be duly elected and qualified.

my city of the second class
v more, or any city of the
10,000 or more, or any town
more, as ascertained and
3us conducted by a munici£y that fact to the secretary
ernor. .Upon receipt of the
s proclamation that the city
rd class as the case may be.
ed by the provision of this
to which such municipality

History: C. 1953,. 10-2-3Q5, enacted by
L. 1977,-ch. 48,. § 2. .

.

10-2-306. .Judicial notice taken of existence and class.—All courts in
this state shall take judicial notice of the existence and classification of
any municipality.
History: C. 1953, 10-2-306, enacted by
L. 1977, ch.,48,^2.
!
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estimate of the Utah departthe purpose of determining
considered an official census
pulation is a factor.

Section
10-2-401.
10-2-402.
10-2-403.
10-2-404.

>perty rights, contract rights
changes from one class to
i rights of every kind which
ty at the time of the change
lange; and no contract, claim
liability against it, shall be
^e; and the change shall not
osecution, business, work and
iucted and proceed as if no
lad taken place; but when a
icable to any right which the
r

.
;'.

Annexation
Limitations
Annexation
Annexation

of contiguous territory.
on annexation.
deemed conclusive.
across county lines.

10-2-401. Annexation of contiguous territory.—Whenever a majority
of the owners of real property and.: the owners of at least one third in
value of the real property, as shown by the last assessment rolls, in territory lying contiguous to the corporate boundaries of any municipality,
shall desire to annex such territory to such municipality, they shall cause
an accurate plat or,map of such territory to be made under the supervision
of the municipal engineer or; a competent surveyor, and a copy of such
plat or map, certified by the engineer or surveyor as the case may be, shall
be filed in the office of the recorder of the municipality, together with a
written petition signed by a majority of the real property owners and by
the owners of not less than one third,in value of the real property, as shown
by the last assessment roles, of the territory described in the plat or map;
13
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and the governing body; of the municipality, at a regular meeting * shall
vote on the question of such annexation. The members of the' governing
body may by resolution passed by a two-thirds vote, accept t h c p e t i t i o n
for annexation, subject to the terms and conditions ^as they deenv reasonable, and the territory shall then and there be annexed and-within the
boundaries of the municipality. If the territory is annexed, a copy of the
duly certified plat or map'shall at once be filed in thig office of "tHe^ounty
recorder, together with a certified copy of the resolution* declaring the
annexation. The articles of incorporation of the municipality-shall be
amended to show the new territory annexed to the municipality arid a' copy
of the articles of amendment shall be filed with the secretary of'state'and
county clerk or clerks in the same manner as prescribed in 10-2-108. On
filing the maps, plats and articles of amendment, the annexation shall be
deemed complete and the territory annexed'shall be deemed and: hfcldi to
be part of the annexing municipality, and the inhabitants thereof shall
enjoy the privileges of the annexation and be subject to the ordinances,
resolutions and regulations of the annexing municipality:^ ' ; 'K< ^ -L
cil, nor was it unreasonable and a r b i t r a r y .
Child v. Ciiy of Spanish Fork, 5 3 8 ' P . 2d

History: C. 1953, 10-2-401, enacted by
L. 1977, ch. 48, § 2 .
•»:•.•

1 8 4 .

Conditions to annexation.
City was permitted to provide for added
or expanded services by imposition of reasonable conditions precedent to the annexation of new territory, and its demand for
transfer of water rights in return for
annexation was not inconsistent 1 with, nor
in excess of, the powers of the city coun-

. • • ' • • • . . ;

.

•-.

i

•;•"

;

i

'\--;;

City had no duty to issue , bonds,, thus
obligating 'entire c i t y ' t o pay for the acquisition of additional water needed as
result of annexation, in : order > to avoid
requiring transfer of annex area property
owners' water rights to the„ .city ,as a
condition precedent' to annexation.* Child
v. City of Spanish Fork, 538 P . 2d 184,

10-2-402. Limitations on annexation.—In no event shall the, governing
body of a municipality approve annexations which would result inunincorporated islands being left within the boundaries of the municipality, but
existing islands or peninsulas within a municipality at the effective date
of this act may be annexed in portions, leaving islands if a public hearing
is held, and the governing body of such municipality passes a. resolution
to the effect that the creation or leaving of an island is in the interest of
the municipality.
"
History: C. 1953, 10-2-402, enacted by
L. 1977, ch. 48, § 2 .

10-2-403. Annexation deemed conclusive.—Whenever the inhabitants
of any territory annexed to any municipality pay property tax levied ; by
the municipality for o n e o r more years following the annexation and ho
inhabitants of the territory protests the annexation during the year following the annexation, the territory shall be conclusively presumed to be
properly annexed to the annexing municipality.
History: C. 1953, 10-2-403, enacted by
L. 1977, ch. 48, § 2 .

10-2-404. Annexation across county lines.—Territory lying contiguous
to the corporate limits of any city or town m a y be annexed to- that city
14
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Section
10*-2-501.
10-2-502.
10-2-503.
10-2-504.
10-2-505.
10-2-506.
10-2-507.
10-2-508.
10-2-509.-
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disconnected; and
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History: O. 1953, 10-2-501
^ 1977, ch. 48, § 2.
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CHAPTER 3
EXTENSION OF CORPORATE LIMITS
Section 10-3-1.

Annexation of contiguous territory.

10-3-1. Annexation of contiguous territory.—Whenever a majority of
the owners of real property and the owners of not less than one-third in
value of the real property, as shown by the last assessment rolls, in territory lying contiguous to the corporate limits of any city or town shall
desire to annex such territory to such city or town, they shall cause an
accurate plat or map of such territory to be made under the supervision
of the city engineer or of a competent surveyor, and a copy of said plat
or map, certified by said engineer or surveyor as the case may be, shall be
filed in the office of the recorder or town clerk of the city or town, together
with a petition in writing, signed by a majority of the real property owners
and by the owners of not less than one-third in value of the real property,
as shown by the last assessment rolls, of the territory described in said
plat; and the board of city commissioners or the city council, or board of
trustees, at the next regular meeting thereof shall vote upon the question
of such annexation. If two-thirds of all the members of the board of city
commissioners or the city council, or board of trustees, vote for such annexation, an ordinance shall be passed, declaring the annexation of such
territory and the extension of the limits of such city or town accordingly.
A copy of the map or plat duly certified shall at once be filed in the office
of the county recorder, together with a certified copy of the ordinance declaring such annexation, and thereupon such annexation shall be deemed
complete, and the said territory shall be deemed and held to be a part of
said city or town, and the inhabitants thereof shall thereafter enjoy the
privileges of such annexation and be subject to the ordinances and regulations of said city or town.
History: R. S. 1898 & C. L. 1907, §§ 287,
307; C. L. 1917, §§770, 791; R. S. 1933 &
C. 1943, 15-3-1; L. 1957, ch. 14, § 1.

county before annexation is complete.
Pluttis Min. Co. v. Orme, 76 U. 286, 300,
289 P. 132.

Compiler's Note.
The 1957 amendment inserted "and the
owners of not less t h a n one-third in
value of the real property, as shown by
the last assessment rolls," in two places
in the first sentence.

2.

Cross-References.
Consolidation of municipal corporations,
10-14-1 et seq.
Effect on school districts and property,
53-4-10, 53-4-11.
Maps and plats, approval before recording, 17-21-8.

Collateral References.
Municipal Corporations<S=:>33(2).
62 C.J.S. Municipal Corporations § 53.
Annexation of territory, 37 Am. J u r .
639, Municipal Corporations § 23 et seq.

1.

Recordation of map or plat.
When the corporate limits of a city
are extended, a certified copy of an accurate map or plat showing the territory
to be annexed must be recorded in the
office of the county recorder of the proper

Limit on power to extend boundaries.
A municipal corporation's power to extend its boundaries as granted by this section is limited by sections 10-4-1 and 10-4-2.
In re Town of West J o r d a n , 7 U. (2d) 391,
326 P. 2d 105.

Capacity to a t t a c k the fixing or extension of municipal limits or boundary, 13
A. L. R. 2d 1279.
Facts w a r r a n t i n g extension or reduction
of municipal boundaries, 62 A. L. R. 1011.
Liability for taxes derived from territory improperly annexed, 35 A. L. R. 477.
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768. (286x8.) Organization. Rules and by-laws. The members of said
board shall, on the first Monday after their appointment, meet and organize
by the election of one of its members as chairman of said board, whose term
of office shall be for two years thereafter (except as to the year 1907), or until
his successor is duly elected by said board. The city recorder and the city
treasurer shall be ex officio the secretary and treasurer of said board respectively, and their duties shall be as defined by the rules and by-laws of said
board. The board is empowered to make such rules and by-laws as shall be
necessary for its government.
'07, p. 141.

CHAPTER 20.
EXTENSION OF CORPORATE LIMITS.
770. (287.) Petition. Proceedings. Whenever a majority of the owners of real property of any territory lying contiguous to the corporate limits
of any city shall desire to annex such territory to any city, they shall cause an
accurate plat or map of said territory to be made, under the supervision of the
city engineer or of a competent surveyor, and a copy of said plat or map, certified by said engineer or surveyor, as the case may be, shall be filed in the office
of the recorder of the city, together with the petition in writing, signed by a
majority of the real property owners of the territory described in said plat;
and the city council, at the next regular meeting thereof, shall vote upon the
question of such annexation. If two-thirds of all the members of the council
vote for such annexation, an ordinance shall be prepared and passed, declaring
the annexation of said territory and the extension of the limits of said city accordingly. A copy of the map or plat hereintofore referred to, duly certified
and acknowledged as provided by law in such cases, shall at once be filed in
the office of the recorder of the proper county, together with a certified copy
of the ordinance declaring such annexation, and thereupon such annexation
shall be deemed complete, and the said territory shall be deemed and held to be
a part of said original city, and the inhabitants thereof shall thereafter enjoy
the privileges and benefits of such annexation and be subject to the ordinances
and regulations of said city.
Neb. (1895) § 1448*.
Powers of council and mayor vested in commission, §§ 533, 601.
School property on annexing territory to a
city, §§ 4745-4747.

A law extending the limits of a city so as
to include ranches and unoccupied lands fifteen
or twenty miles away would be unreasonable.
People v. Daniels, 6 U. 288; 22 P. 159.

CHAPTER 21.
RESTRICTION OF CORPORATE LIMITS.
771. (288.) Petition. Proceedings. Whenever a majority of the real
property owners of any territory within and lying upon the borders of any
incorporated city or town shall file, with the clerk of the district court of
the county in which such territory lies, a petition praying that such territory be disconnected therefrom, and such petition sets forth reasons why
such territory should be so disconnected from such city or town, and is accompanied with a map or plat of the territory sought to be disconnected, and
designates no more than five persons who are empowered to act for such
petitioners in such proceedings, such court shall cause a notice of the filing
of the same to be served upon said city or town, in the same manner as a
summons in a civil action, and shall also cause notice to be published in some
newspaper having a general circulation in such city or town, for a period of
ten days. Issue shall be joined and the cause tried as provided for the trial
of civil causes, as nearly as may be. The proper authorities of such city or
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